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( Protest against Preccuremssnt Restrictions Excleding Bducational
Institutione). B-187737. April 27, 1977. 9 pp.

Decision re: Southern Nethcdist Uaiv,* ltchloﬁlogtcul Research
Program; by Rokert F. Keller, Deputy Coaptzcller General.

Issue Area: Federal EFrocurement of Coods and Scr7ices (1900).

Contact: Office of the Geaeral Counsel: Procureaent Lawv I,

Budget Punction: Generzl Geovernmaen“; Other G.no;li Governaent
(806) .

Oorganizaticn Concerned: 30il Ccnserxvation Service; Nunley
Bultimedis Productions,

luthori,ty: 4 C.F.R. 20.2‘.,' 20.2(!!)‘(1). 4 C.7.B. 20.84. P.P.R,.
1-2.407.8¢b) (%) . P.P.R. 1-3.101(c) (4). F.P.5. 1-3.805-1. 53
Coag. Gem. 51%. 54 Comp. Gen. 23. 55 Comp. Gen. 972. 55
Comp. Gen. 1362. 55 Cosp. Ger. 374, .55 Coag. fen. 1281, 46
Comp. Gen. 606. &6 COug Gen. 510. 5% CO'E Gen. 787. 5%
Coag. Gen. 494, B-187053(1) (?916). B-181082 (1978).
B-182337 (1%76).

objectiona were nublittod concerring restrictions by
the cont*lr:ing dgency agalnst proposals by educational
justitutions. The prctest, found to be tigely, vas sustained,
bat suspension of contract performance while protest was pending
was not requircd. GAC does not reviev deterainations of
contractor responsibility. (HT¥)
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§\ THE COMPTROLLEN CENERAL
OF THE UNITED STATES

WASHMINGTAON, D.C,. 2054 B

PL. T
Gn//ag heA

ILE: »-187737 mrre- lwﬂ 27, 1977

MATTER OF: Southern Mathodist Uni--ersity

QIGEAT:

Whare p:otelt nllegins ilproprictien in request for propc.:ils
is filed vith ccnttacting agency at 8 a.m on claling date

for recaipt of initial propossls and proposals are due by
2'p.m., protest is tinnly. Although GAO Bid Protesr Procedures
provide that such protests muat be filed "prior to. the closing
date" (4 C.F.R, § 20.2(b)(1)(1976)), r~ssonable interpraterion
of provision 1s that proteat filed on.2losing date hut prior

to clo-ins time for submission of propo..ls is timely.

Hhilc letter ‘o agency did not us. word . “protcst." agency uhould
have" rceognizca that £t constituted ptote-t, and , uhnuld not ,have
proceeded with avard during pendency of ‘protest vithout" makin;
'*pptOprinte determination under FPR §. 1-2.407.8(b)(4). Bﬂwever,
once gward has been made there is no reqnirement in regulations
that agency suspend cortract performance wiilile protest is pending.

GAO 1s _in agree-ant ui‘h Soil COMJervation Service B reviged
ponition--tuknn as : ‘resilt” of proteat by. cducational inscitution—-
that competition’ in ptocure-enns .of archaaologicnl,survay werk
sfiould not he muced to private firms and-individusls. No
basis is uoen uhich would luthorize res:riction aglinst com=
petition by nduutioul inst:itutionl. and’ ﬂterualification of
certain offerois is regnrdcd as,undue reatriction on competition
except in certain lipited ciréumstanées. Restriction impnsed
in pre-ent procurement is serious matter since it tended to
undermine basic objective of assuring maximum practical compati-
tion in Govatnnent proeureﬁect.;~{
.x .,.g :
De:erlining -ininul needs aud d ciag approprintn upecificn—
tions are functions ,of contra.'ing agency, and agency's
actions are not -ubject to objecLion unlees clearly lhoun
to have no reasouable basis. GAO does not believe proteatet
has made such showing regarding agency's inclusion of riquire-
ments for two separate surveys in one eolicitation. Allugation
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that unspooified environmental lngiliocion pracludes
o1l Coraservation Service from drafting terms of RFF
or sssessing qualifications of offerors is without merit.

5. Mare statement in request for proposals thut "price and
other factora" will ba considered im meking award Jdetermina-
tion is insufficient to satis{y ruoquirement that offerors be
informed of relative importance of price vis-a-vis technlcal
ccnoiderationl.'

6. Allegacion that contractor lacks curatoriul cnpabilitioo to
parform contract for archaedlogical survays. is no. for con-
sidoration, since GAO no longer reviews affirmativ: datermina-
tions of responsibility unless there is showing of fraud, or
solicitation contaius definitive rusponsibility criteria which
allegedly ware not properly applied.

i,

No. SFS-67-TK—76 issued at Teuplo, Texas, by the 801"00nscrvltion
Servile (SCS). Dopa ‘tment of Agricultutc. _The RFP conteaplated the
avird of either one or two contracts; the successful offelox(s)
would'be requirnd to furnish qual*fiod archaDOIOgists, supervision,
equipmant and material to conduct surveys ant providt resulting
reports which would inventory and evaluate archacological or
historical resourcas of cultural value in certnin geocgraphic areass,

SHU's protest nbjactod to the restriction eotaﬁlished by. 908
that only offerora other than educacional A{nstitutions” could submit
proposals under the RFP.. Also, SMU quastioncd “the odvionbility of
the RFP's calling for ourveyd in two uidely nopara:nd and disparate.
geographical areas. Subséquently, SMU challenged 5CS' s .action in ;
awarding a $9, 059. 50 contract to Nunley, Mulcimedia Productions (NMP)
while the protest wai; pending, and questioned NMP'g capabilities .to

perform the contract, particularly 1noof¢t as curatorial capabilities
are concermed,

Timeliness of Proteot

NMP has questioned thc tinolinooo of the protest. In this
regard, our C/fice's 31d Proteit Procedures’ providc that uheve a
protest has been filed initially with the constlcting agency; any
subsequent protest to our Uffice must be filed within 10 viorking
days after initial adverse agency action. 4 C.F.P. § 20.2(a)(1976).

LT il
PR Sy
At

-y

L




- \./‘

3187737 ‘

Also, alleged improprieties in am RI? uhleh are apparent prior to

.. the closing date for receipt of initial proposals must be protc-t-d
' “prior to tha closing date for recaipt of initisl proposals.”
4 C.P.R. § 20.2(b;(1) (1976).

Initia. proposals vere due on October 15, 1976, by 2 p.m. EMU

. sent a lstter to SC8 dated Cctiber 13, 1976, concerning the RFP.

5CS ro;cived tha lsttar at about 8 a.m. on Octobor 15. In the letter
SMU contended that the RFP's restriction against competition by educa-
tional institutions was inappropriata an! possibly illegal. Though
the latter did not use the word "protest,” we think it constituted

a protest to the contracting agency. See, in this rogard, Johnson
Associates, Iac. 53 Comp. Cen. 518 (1974), 74-1 CPD 43,

NMP's argumant is that the _ctobcr 13, 1976, letter was not
received . by tha agsnr,” rtior to the clouing date for veceipt of
inicial. proposal. . AL noted above, the letter was received by SCS
‘on the clooin;f44.u 'az racalpt of propocals and prior to the closing
tinn (2 p.l.):;hf; .

=4, Hh aotn. in thin rﬁr}ﬁaq thnt the. timelineln Tule uhich spplies
1n’for-nlly advertised prozgrenents is that pritestu agaivst apparent
iuptoprietities in an invitation for:itids be fil=¢ prior to "bid
cpening." 4 C.P.R. § 20, 2(b)(1), lugza. Thus, a.piotest filed on
the bid oponing date, but prior to the bid opening time, is timely.
See Plattsh;;;h Laundcy and Dry Cleaning Corporation et al., 54 Comp.
Gen. 29 (1974), 74~2 CPD 27.

. In thia Iight, we bcliuve tha reasonable 1nt¢rp1atation of the
zequircnnn: ‘that a protelt against apparent solicitation improprieties
be filed "ptrior to the closing date” for receipt of proposals in a
negotiated procurement is that a protest may be filed up to the closing
time for receipt of proposals om chat date.

Since SMU protested to the agency in a timely manner and it is
undisputed that SMU protested to our O0ffice within 10 working days
after initial adverse agency action, SMU's protest to our Office
is timely.

Avacding of Contract While Protest was Pending

SMU believes that SCS violated the Federal Procurement Regulatioms
and JAO's Bid Protest Proccdures in making an award notwithstandiag
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the f1ling of a procest, and slso oﬁjccta to ths !iiiutnls. 8C8 to
suspend contract performunce vhile thc protast w9 pcad.ng

8CS states that it did not recognize a:i: Octobcr 11 1976 ‘tele=
phone call by SMU to an S8CS archanologirf'“idcntltiad 4n the solicita-
tion as the person to coantact on technical questions, as conjtitutiug
a protest, PYurther, the protester's October 13, 1976, letter to 5CS
cbjecting to the solicitation was not seat ditectly to the con 'ac’ing
officer, but to a Pifferent S5CS official. There may also have . ‘sa con-
fusion as to whether this letter conetituted a protest, because it did uot
use the word 'protést.”" Finally, the contracting officer states that
when he awarded the confract on October 18, 1976, he did not have
personal knowledge of SMU's October 13, 1976, letter.

Wheze a protest has heen filed before avard, a contractins officer
may nevertheless procuo' to make an awazd based upon a determination
of urgency, that delivety or performanca will. be unduly delayed by
failure to make award. or that a prowpt award will otherwise ba advan-
tageous to the Government._ .See FPR § 1-2.407. 8(b)(4) . Our' Office's
3id Protest Proceduras provide: that avard during: ‘tha pendency of a
protent wila be made as provided;for in the auplicabln procuremant
regulations. 4 C.F.R., § 20.4 (1976} In the absence ol evidence
which clearly shows that a determination to make a proapt award was
erroneous, our Office will not object to' the agency's action. What-Mac
Contractors, Inc., et al., B-187053(1), November 19, 1976, 76-2 CPD 438.

. 1z appropriate.

We believe there is merit in SMU's objaction.Q\As dincuaaed :above,
SMU's October 13, 1976, letter did conltitute a protelt. Since’ ltrict
time limits are imposed on protnsterl as to tht4filins of protestl. we
believe it is equally incumbaent on Govctnnent agencies to be alert in
recognizing that a before award protest has been tiled. SCS should
have rxecognized "that a protest was made, and: ahouldtnut have proceedcd
with an award without making an appropriate detcv-ination under FPR
§ 1-2.407. 8(b)(4) However, wea note that onco an avard has been® ‘made,
there 18 no requirement in the regulations that contract perforllncu
be suspended until the protest has been resolved; rzther, the question
of whether to nuspend contract pcrfor:nnce witil resolution of a pend-
ing proteat is essentially a discretion:ry matter for the contracting
agency. See Corbetta Construction Company of Illinois, Inc., 55 Comp.
Gen, 972 (1976), 76-1 CPD 240,

Restriction on Competiticn

After SMU's protest nsainst the rafusal to allow educationnl
institutions to submit proposals, SCS reconsidered its position and
decided that it will not similarly restrict future procuremests.
Notwithstanding .this change of position, some discussion of this issue
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The 'principel reason. for the restriction l.ainot oduc-tional
{institutions was 8CS's belief that its procurement of archaeological
surveys in Texss had bacome unbalanced in favor of educational institu-
tions. It is reported that educstional institutions performad (undcc
smmall purchase proceduias or co-operative agreements) 72 of 90 such
jobs since 1973,  Thus, SCS initielly thought it would be appropriate
to procure from private firms or individuals until a reasonable balance
was achieved,

We are not aware ol any "basis in the’ procutcunnt statutas or
regulations which would authori:c this type of re-triction on competition.
S8ee, iun this.regard, Hnrtin & Turrer Supply Company, B-181082, Nivember 18,

‘1974, \74-2-CPD 267. Th.r., a provision had been included in a solicitation

which operated ngainlt "the interests of a partirula;,bidder, the con-
trncting officer' uelieved that the bidder had a novapoly and was:aztine
in :restraint of canpatition. {P‘ found that the pArticular prnvision
vas -inappropriate under the circu-ltancas of the casa and’ uphnld the
bidder'. prctest. While the decision 'is £actunlly diluinilar in-several

*'eapecta from, the present case, i’ does indicate thut an orhervise

unnuchotizcd reltric:ion on co-petition cannot be instituted by the con-
tracting agency in the hope of achieving. over a perlod of time, a desired
conpetitivc balance vithin a particular industry. Rather, the agency.
should direct its efforts ut maxicizing competition in each individual
procurement,

We further note that to;prequalify a certéln“graup of. offarors
is°a restriction on cunpetition. Exrepc in. linitad circunsrancas,
lueh ags those described in Departnen: of Agricu ture's Use. of Master
Agreements, B-182337, November 9, 1976, 76-2 CPD 390, such prequalifi-
cations have been held to be unduly reatrictive of competition.

Hhilc we therefora agree with SCS's r.vi-ad posi:ion, ve think
it {1s. .importact to point out' that the restriction imposed in the
preuent procurement is a serious matter, since it tended to under-
mine ona of the basic objactives of the procurement statutes and
regulations, i.e.,, the ottaining of maximum practical competition.
See FPR § 1-3.101(c), (d).

Hininun Needl of SCS

] SHUﬁobjcctu to the fact that thr RF? solicited proponalu for
nutvny work in oie geographic arca ‘near Dallas and allo in a different
geogtapbic av;& in the. Texas’ panhnudle. and suggeats that educational
institutions located in the pnrcicullr Itlll iavolvad ‘may be best
qualified to do the work. SCS reported in’this regard that it does
not believe that location should be a significant factor in selecting
a contractor, In response to this, SMU points out that SCS limited
its solicitation of proposals to prospective offerors in Texas,
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Oklahoma and New Mexico. 8SCS8 responds that this lilitltion was for
administrative reasons, adserts that adequate competition vias obtained

"(11 prospactive offarors solicited, 6 proposals received) and maintaine,

in short, that a single qualified contractor can accomplish the naces-
sary surveys ip *l..e two separate areas.

More generally, SCS expresses concern over pressure ftou educational
institutions or other groups as to whether a particular eonttlctor
should de survey work in a particular geographic area.‘;The ptote uer,
on the other band, believes that the intent of environmental la‘illl’
tion 1s that surveys of this kind be carried out by unbiased, objective
and compatent experts., SMU maintaine that it is an obvious conflict
of interest for a Federal agency to determine professional-‘qualifica-
tions of offerors, curative arrangements for the data recovered from
surveys, and the like, SMU believas that such decisions must rest P,
with the archaeological profession itself, . Y

Detar‘lning uinimun needs and- G“nfting spccitications whieh P
properly reflect those needs are functions of the’ contracting agency. ‘
In carrying out thease functions, reaponsible- agency officials are .
accorded a reasonable range of judgnont and diacretion. Our Office L
will not object to such deCerminationa unlesa theyiare claarly shown |
to have no reasonahla basis. See Maraemont Corporatiou. 55 Conp. : .
Cen, /1362 (1976), 76-2 CPD 181; "Julie Resecarchilabsratories;" Inc:, % e

55 Conp. Gen, ‘374 (1975), 75-2 CPD 232, and decisions cited’ therein.

Such determinations can anconpass decinions vhether to pro-ute several

items of work inder one solicitation. or. uhethnr.'o "break out"

certain items of work ir. separate solici:ntions. See, for exsample, ‘
Joe R, Stafford; B-184822, Novembet. 18 1975, 75-2 CPD 324, where 18

we denied a protest against an agency'e decisilon to contract for 5 N
certain audit services on a nationwide basis, as opposed to making N Y}

awards on a state-by-state or regional basis.

While tnere is obvioaa diaasreement in- the presnnt cane between ‘
SMU and’ scs as to the wiadom of "the RFP's soiiciting -urveys ‘in the
two separate areas, aftet reviewing the record we do notibclievc thar
the protester has clearly shown that SCS's position has no. rcalonablo
basis”to support it. Also, tha 'protester’s objection npparcutly does !
not relate 8o much to the fact that the RFP solicited proposals for ' )
the two surveys, but to the fact that a coutract was awarded to NMP ; »
for both surveys, In this regard, the iesue of NMP's responsibility
is addressed infra.
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Further, we sas nu u"r;t in the protester's contention that
unspecified “environmental legislstion" precludes SCS or other
Federsl agencies from making daterminatiouns of thiir minimum needs,
drafting the specifications, tevrms and conditions of solicitations,
or evrluating the qualifications of offerors. ,For instance, that
luch;tllkl are the function of the U.8. lavtrouleutll Protection
Ageicy in conducting . ies’ procurements of scientific. studias or
risveya hds boenrinplicitly recognized in several decisions of our
Offica. Sea Emvéntions,'Inc., B-183216, June 16, 1975, 75-1 CPD
368; University of New Orleans, B-184194, January 14, 1976. 76-1
CPD 22; Environmental Protection Agency-Requeat for Modificarion of
GAO Recommendation, S5 Comp. Gen. 1281 (1976), 76-2 CPD 50.

§vn1uation Factors

. The submissions to our Office by the protestar and th: agency
also raise the question of the proper evaluation bases to bl used in
procureuent- of this type. SCS states that SMU has objected to the
nuarding of nagotiated contracts for- these services on.a comp:.iltive
basis, SMU téspoads that ic does not object to "nultiple propossl
evaluation,” but doas objac: to what'it terms "competitive bidding"--
Ao, the avarding of contfacts to the lowest-priced offerors. The
protestex apparently beiiives awards shorld be made on the basis of which
prevosal onffers. the highﬂst tectinical quality.

it

. We see no nocd to becon- 1nVo1ved in a general discussion of how
belt :o procura “these types of services. However, several deficiencies
in'the’ present RFP are appqrent. First, the RFP containa no specific
atatement ‘of evaluacion Eactors., That in, there is no statement
~informing offerors of the prineipal criteria. which provide the basis
for evaluating proposals and making zn award derermination as to which
proposal Jn wost advantageous to tha Govnrn-ont.

In thin reglrd, the RFP conitains only the "boilerpla:e" language
in pnrasraph 10 Standard -Form 33A (March 1969 .d. )y.that "The contract
will be awa:ded to that res’onsible offeror vhose offer conforning to
the solicitation will: be most advantageous to tha Government, price
and”other factors considered." . The "price snd other factors" language
merely establishes that when -akinr an award in a negotiated procurement,
‘price cannot be totally disregardell (See 50 Comp. Gen 110 (1970);

FPR § '1-3. 805 -1) and that price alone is not controlling, since-the
tafcrencc to "other factors" includes consideration of the technical
acceptability of proposals (Cf. 46 Co-p Gen. 606, 610 (1967);

FPR § 1-3.805-1). .

A fur:her difficul:y is that the reference to "price and (ther
factors," without more, does not inform prospective offerors of the
relative importance of price in relation to the other factors, See,
in this regmaxd, Iroquois Research Instituta, 55 Comp. Gen. 787 (1976),
76-1 CPD 123 where we stated at pages 790-791:
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"[W]a have stated in numerous dacisioni” that i
ordar to achieve effective compaetition tha com-
tracting eagency should advise offerors of the
relativa importance of coaf to tha tachanical
factorn. [eiting decisions] Thus, offerars are
ericitled to know whether a procurement is intended
to achieve a minimum standard at the lowvest cost
or whether cost is secondary to juality. * & %
The mere statement that 'cost and other factors'
will be considersd in the award determination does
not in our opinion fully satiefy the requirement."”

Responeibility of NMr

q"

In regard to the" queutions raised by the prora-tlr conccrnin;
NMP's capabilicy to perform’ thd contract, our Office as a general
rule no longer reviews dcterninations by conttnctin' lgcncies ‘chat
particular prospsctive contractorn are responliblo. Affirmative
determinations of responsibility are largely a matter of subjective

Judgment within the sound discretion of the contruczing agency officials,

who must bear the brunt of any difficulties experienced by reasomn of
a contractor's inabtlity to perforu.- We will raview such determina-
tions only under certain limitadacircunatancoo-if thnre is A showing
of fraud on the part of the con:racting agency officialu, or it 1is
allaeged “that definitib ‘respon.ibility criceria set forth in the
solicication were - nisappliad by the ngcncy. See, generally, ENSEC
Service Corporation, 55 Comp. Gen. 494 (1975), 75-2 CPD 341, and
decisions cited therein. However, neither of these circumstances

is present hare.

Conclugion
In view of tha foregoing, the protest is sustained.

Since the contract work. 1is. schediled’ for completion’ 1n April™ 1977.
it is not practical to make any t-cul-mndation for corrective action
with rcnpec: to the award. nouevcr, by letter of todly,;u- are calling
to the attention of the Secratary of Agriculture ‘our coucluaions (1)
that SCS erred im not recognizing that SMU had filed a bafore avard
protest, (2) that the restriction in this procurement sgainst com—
petition by educational institutions wac improper, and (3) tnat the
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RI? failed to contain an adequate -ut-r;nt of evaluation factors.
We are further suggesting to tha s.cnnry that this information be
brought to the attention of the 8C3 personnal involved with a view
tovards attempting to preclude similar difficulties in futurs
procuremsnts.

Deputy m'tr;n.e{s‘ z!n‘::al
of tl.a United States






